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forcible at law." Furthermore, the federal equity courts have granted 
relief in cases involving- rights created by state statutes where the only 
basis for affording relief was the application of old equitable principles 
to new rights. 16 On similar reasoning, federal admiralty courts have 
acted to protect rights created by state statutes, regardless of provi- 
sions in such enactments to the effect that causes of action arising 
thereunder could be tried only before the courts of the particular state 
which had enacted the statute. 18 Again, federal courts of equity have 
restrained acts which were punishable under the criminal law of the 
United States." 

Under tbe Sherman Act, the Supreme Court has interpreted a con- 
tract in violation of the statute as illegal and has refused to allow a 
recovery for a breach thereof. 18 Suppose in that case the defendant 
had not been in pari delictu and had conveyed land as consideration 
for the agreement. It would seem that, under general principles 
of equity, he should be allowed to bring a bill in a federal court to 
set aside the conveyance; yet, to bear out the theory of the Court in 
the principal case, such relief would have to be denied. A construction 
of the Sherman Act leading to such a result need not, it is submitted, 
have been adopted. If § 4 of that act had been omitted, it is clear 
that equity would have had jurisdiction; that is, a right would have 
been created, the violation of which, could, in a proper case, have been 
made the basis for equitable relief on behalf of an individual. Sec- 
tion 4, however, was necessary in order to allow the federal govern- 
ment to bring suit in equity without regard to equitable principles. 
It seems more reasonable to suppose that such was the purpose of the 
section than to interpret it as indicating a legislative intent to exclude 
general equitable principles where they would ordinarily apply. Fur- 
thermore, it is believed that, as a general proposition, it would be 
wiser to allow equity to exercise its usual jurisdiction in cases arising 
under statutes which create rights and provide specific legal remedies, 
unless, of course, such jurisdiction is specifically prohibited by the 
particular statute. 



Is a Taxicab a Common Carrier? — The question whether one oper- 
ating a taxicab service for hire is a common carrier of passengers is 
obviously a recent one; but since the taxicab is a mere mechanical 
successor to the horse-drawn hack, it would seem that it should be 
governed by similar principles and that, therefore, the two may con- 
veniently be considered together. 

It has been held that the term "common carrier" did not at common 
law embrace a carrier of passengers, but was confined to those carriers 

"Kentucky River Navigation Co. v. Commonwealth (1877) 76 Ky. 435; 
see Holland v. Challen (1884) 110 U. S. 15, 3 Sup. Ct 495; United States v. 
Detroit Timber & Lumber Co. (1906) 200 U. S. 321, 26 Sup. Ct 282; Union 
Pacific Ry. v. Cheyenne, supra, footnote 1. 

"Clark v. Smith (1839) 38 U. S. 195; Reynolds v. Crawfordsville Bank 
(1884) 112 U. S. 405, 5 Sup Ct. 213; Gaines v. Fuentes (1875) 92 U. S. 
10; Cowley v. Northern Pacific R. R. (1895) 159 U. S. 569, 16 Sup. Ct. 127. 

"The Highland Light (C. C. 1867) Fed. Cas. No. 6477; Bigelow v. 
Nickerson (C. C. A. 1895) 70 Fed. 113. 

"In re Debs (1895) 158 U. S. 564, 15 Sup. Ct. 900. 

"Continental Wall Paper Co. v. Voight & Sons Co. (1909) 212 U. S. 
227, 29 Sup. Ct 280. 
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of goods who, by the custom of the realm, are made virtual insurers 
of the goods in their possession during the course of transportation. 1 
Because carriers of persons are not insurers of their safety, 2 they are 
not, in this respect, common carriers except as to the passengers' bag- 
gage. 3 However, it was recognized at an early date that carriers of 
persons, iike carriers of goods, may by their undertaking so clothe 
themselves with a public interest as to incur the duty to serve all* for 
a reasonable hire, 9 a principle of common law which was not restricted 
in its application to common carriers but was applied to many other 
callings." It is in this broader sense that the term "common carrier" 
is applied to carriers of persons, and really means "public carrier". 7 

That one engaged in the business of carrying persons in an auto- 
mobile for hire is either a common (meaning public) or a special 
(meaning private) carrier of passengers, depending upon the circum- 
stances, is self evident. The real difficulty arises in determining into 
which class, under the facts in a given case, the carrier falls. 

The rule announced in Gisbourn v. Hurst 6 that any man under- 
taking for hire to carry the goods of all persons indifferently, is, as 
to this privilege, a common carrier, has also been employed by the 
courts in determining who are common carriers of passengers.* Accord- 
ingly a carrier for hire, whether of goods or passengers, becomes a 
common carrier only when he holds himself out to serve one and all 
indiscriminately, 10 so long as there is no legal excuse for refusing. 11 
It matters not that he has no definite route, 12 nor schedule, 13 nor 

'Central Ry. v. Lippman (1900) 110 Ga. 665, 36 S. E. 202. 

'See Aston v. Heaven (1796) 2 Esp. 533; Christie v. Griggs (1809) 2 
Campbell 79; Stokes v. Saltonstall (1839) 38 U. S. 181; Ingalls v. Bills 
(1845) 50 Mass. 1. 

'Story, Bailments (9th ed.) § 498; 2 Greenleaf, Evidence (16th ed.) 
§ 211. Greenleaf 's statement, ibid, is typical of the earlier writers: "But 
hackney-coachmen, and others, whose employment is solely to carry pas- 
sengers, are not regarded as common carriers in respect of the persons of 
the passengers, but only as to their baggage, and the parcels which they are 
in the practice of carrying." 

'Bennett v. Dutton (1839) 10 N. H. 481; see Jenks v. Coleman (C. C. 
1835) 2 Sumn. 221 ; 2 Kent, Comm. (14th ed.) § 602. 

•See Cole v. Goodwin (N. Y. 1839) 19 Wend. 251, 261. 

*Thus, common innkeepers are under a similar duty to receive all, Rex 
v. Ivens (1835) 7 C. & P. 213, and cannot charge more than a reasonable 
price for the service rendered. Morningstar v. LaFayette Hotel Co. (1914) 
211 N. Y. 465, 105 N. E. 656. Similar duties have been imposed upon ware- 
housemen, Allnut v. Inglis (1810) 12 East 527; see also, Munn v. Illinois 
(1876) 94 U. S. 114; People v. Budd (1889) 117 N. Y. 1, 22 N. E. 670; 
Brass v. North Dakota (1894) 153 U. S. 391, 14 Sup. Ct. 857, and others 
whose business is clothed with a public interest See 6 Columbia Law 
Rev. 259. 

'See Wyman, Public Service Corporations, § 188. 

'(1710) 1 Salk. 249. 

"Bennett v. Dutton, supra; Wheeler v. S. F. & A. R R. (1866) 31 Cal. 
46; Thompson, Carriers of Passengers, 26. 

"9 Columbia Law Rev. 177. 

"10 Columbia Law Rev. 353. 

"See Parmelee v. Lowitz (1874) 74 111. 116. 

"Pennewill v. Cullen (1849) 5 Del. 238. 
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that his charges are not fixed." Nor does it matter that he fails to 
serve all indiscriminately, so long as he professes to do so, 15 and this 
is a question of fact in each case. 19 Thus, persons operating stage 
coaches, 17 omnibuses, 18 trucks, 19 moving vans, 20 and "jitneys" 21 have 
been held to be common carriers where they represent themselves 
as willing to serve all. And it is not necessary that the exclusive 
business of the parties shall be carrying, in order to make them com- 
mon carriers. 22 On the other hand it is equally clear that those who 
do not hold themselves out to serve all but select such employers as 
they choose are mere private carriers. 28 So, liverymen, conducting 
their business in this way, are not common carriers. 24 

Whether one operating a taxicab service is a common carrier 
should, therefore, depend upon the manner in which the business is 
conducted. Where the vehicles are kept in a garage and are rented 
to those persons with whom the owner chooses to make contracts, it 
would seem that there is no holding out to serve all indiscriminately, 
but the business is similar to that of the liveryman. 25 On the other 
hand, where it appears that a taxicab company has entered into con- 
tracts with a railroad terminal company and with various hotels, ob- 
ligating itself to furnish sufficient conveyances to meet the needs of 
all persons using the station and the guests of the hotels, the under- 
taking to serve the public indiscriminately is sufficiently clear to make 
the taxicab company a common carrier. 26 It is immaterial that the 
service is limited to persons using the station and guests of the hotels. 
No carrier serves all the public. His customers are limited by place, 
requirements, ability to pay and other facts. But the public generally 

"See Jackson Architectural Iron Works v. Hurlbut (1899) 158 N. Y. 
34, 52 N. E. 665. 

"Lloyd v. Haugh (1909) 223 Pa. 148, 72 Atl. 516. 

"Pennewill v. Cullen, supra; Hinchliffe v. Wenig Teaming Co. (1916) 
274 111. 417, 113 N. E. 707; Campbell v. Storage Van Co. (1915) 187 Mo. 
App. 565, 174 S. W. 140; Schloss v. Wood (1888) 11 Colo. 287, 17 Pac. 
910; cf., Parmelee v. McNulry (1858) 19 111. 556. 

"Bennett v. Dutton, supra. 

M See Parmelee v. McNulty, supra; Parmelee v. Lowitz, supra. 

"Heuman v. Powers Co. (1916) 175 App. Div. 627, 162 N. Y. Supp. 590; 
see Jackson Architectural Iron Works v. Hurlbut, supra; Hinchliffe v. 
Wenig Teaming Co., sttpra. 

w Lloyd v. Haugh, sttpra; Lawson v. Judge of Recorder's Court (1913) 
175 Mich. 375, 141 N. W. 623; Farley v. Lavary (1900) 107 Ky. 523, 54 S. W. 
840. 

"Huston v. City of Des Moines (Iowa 1916) 156 N. W. 883; Pub. Serv. 
Comm. v. Booth (1915) 170 App. Div. 590, 156 N. Y. Supp. 140. 

"See Jackson Architectural Iron Works v. Hurlbut, supra; Gordon v. 
Hutchinson (Pa. 1841) 1 W. & S. 285. 

*Allen v. Sacrider (1867) 37 N. Y. 341 ; Faucher v. Wilson (1895) 68 
N. H. 338, 38 Atl. 1002. 

"McGregor et ux. v. Gill (1904) 114 Tenn. 521, 86 S. W. 318. The dis- 
tinction is the same between a boarding house and a common inn. Beall v. 
Beck (1829) 3 Cranch C. C. 666. 

'"Terminal Taxicab Co. v. District of Columbia (1916) 241 U. S. 252, 
36 Sup. Ct 583; Forbes v. Reinman & Wolfort (1914) 112 Ark. 417, 166 
S. W. 563. 

"Terminal Taxicab Co. v. District of Columbia, supra. 
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is free to go to hotels or make use of the station and there call upon 
the taxicab company for service. 27 While in this case the contract 
obligation is strong evidence of the undertaking, still the holding out 
may be evidenced by conduct as well as by words. And, therefore, 
where the taxicabs are kept on the streets and make a practice of car- 
rying whomsoever may choose to employ them, it is submitted that 
this practice makes them common carriers. 28 In the recent case of 
Anderson v. Fidelity & Casualty Co. (1917) 100 Misc. 411, 166 N. Y. 
Supp. 640, involving the meaning of the phrase "public convey- 
ance * * * provided by a common carrier for passenger service," 
in a double indemnity clause of a policy of accident insurance, it was 
held that one injured while alighting from a taxicab was not within 
the meaning of the clause. The taxicab in question was one standing 
upon the streets awaiting employment when it was engaged by the plain- 
tiff and a friend to carry them to a point within the limits of the city in 
which the taxicab company did business. The court decided that 
because the plaintiff and his friend had, for the time being, the exclu- 
sive right to the use of the taxicab, and because it was not operated 
upon a fixed schedule or over a definite route, it was not, therefore, 
"a public conveyance * * ""' provided by a common carrier for 
passenger service". It would seem that, in every case of general obli- 
gation to serve, the custom of the service qualifies the nature of the 
duty. Hence a sleeping car company which, although not a common 
carrier, is under a similar duty to the public, 20 is not bound to give 
to an applicant the upper berth of a section already engaged, although 
such berth is vacant. 30 Similarly a common innkeeper need not accept 
a guest when the regular bed chambers are occupied, although two 
beds might be placed in one room or there may be room in the public 
halls. 31 Moreover, the argument employed in the principal case was 
rejected in the leading case of Terminal Taxicab Go. v. District of 
Columbia 32 where the court admitted that the hirer of the taxicab 
would control the whole vehicle both as to contents, direction, and time 
of use. On the very point of construction of a double indemnity clause 
in a policy of accident insurance, there are cases in conflict with the 
principal case. 33 Granting that there is possibly a narrower meaning 
of the term "common carrier" which would exclude taxicabs from the 

"Terminal Taxicab Co. v. District of Columbia, supra. 

"Carlton v. Boudar (1916) 118 Va. 521, 88 S. E. 174; Van Hoeffin v. 
Columbia Taxicab Co. (1913) 179 Mo. App. 591, 162 S. W. 694; Brown 
Shoe Co. v. Hardin (W. Va. 1916) 87 S. E. 1014; see also Donnelly v. 
Phila. & R. Ry. (1913) 53 Pa. Super. Ct. 78; Yellow Taxicab Co. v. Gay- 
nor (1913) 82 Misc. 94, 144 N. Y. Supp. 299. For the same reasons per- 
sons operating hacks and cabs upon die streets and holding themselves 
out to serve the public indiscriminately have been regarded as common 
carriers of passengers. Lemon v. Chanslor (1878) 68 Mo. 340; Steiner 
v. Metropolitan Street Ry. (1903) 84 N. Y. Supp. 285; Lewark v. Park- 
inson (1906) 73 Kan. 553, 85 Pac. 601. 

a Nevin v. Pullman Palace Car Co. (1883) 106 111. 222. 

"Searles v. Mann Boudoir Co. (C. C. 1891) 45 Fed. 330. 

"Brown v. Brandt. [1902] 1 K. B. 696. 

"Supra, footnote 25. 

"Fidelity & Casualty Co. v. Joiner (Tex. Civ. App. 1915) 178 S. W. 806; 
Primrose v. Casualty Co. (1911) 232 Pa. 210, 81 Atl. 212. 



714 COLUMBIA LAW REVIEW. 

class, 84 yet since the broader meaning undoubtedly includes taxicabs, 35 
the latter construction should have been adopted in the principal case 
because of the settled rule that where a policy of insurance is so 
framed as to leave room for two constructions, the words used should be 
interpreted most strongly against the insurer. 38 It appears, therefore, 
that the decision in the principal case cannot be supported upon any 
ground. 



Right of a Simple Contract Creditor to Secure the Appointment 
op a Receiver. The jurisdiction to grant a receivership is one of the 
highest and most drastic powers of the chancery court, and is exercised 
with the utmost caution. 1 Relief is granted only where the facts show 
inadequacy of legal remedy and the necessity of summary relief. 2 For, 
since the effect of a receivership is to take the property of a debtor 
completely out of his control and to stay the executions of creditors 
who are pursuing their legal rights, the chancery court will act only 
upon the showing of a strong equity in favor of those seeking the 
relief. 3 

Although the remedy is largely one granted at the discretion of 
the court, the law has developed some general rules to guide the court 
in the exercise of its discretion. Here, as in all cases, equity will not 
grant relief save as a measure in aid of the enforcement of some recog- 
nized equitable right. The plaintiff, therefore, must show: first, that 
he has a clear right to the property itself or some lien upon it, or 
that the property constitutes a special fund to which he has a right 
resort for the satisfaction of his claim; and secondly, that the property 
itself, or the income arising from it, is in danger of los9 from the 
neglect, waste, misconduct or insolvency of the defendant. 4 In order 

"Newcomb v. Taxicab Co. (111. Pub. Utilities Comm. 1916) P. U. R 
1916 B 983; Brown v. New York Central etc., R. R. (1894) 75 Hun 355, 
27 N. Y. Supp. 69. 

"Terminal Taxicab Co. v. Dist. of Columbia, supra. 

"Liverpool etc., Ins. Co. v. Kearney (1901) 180 U. S. 132, 21 Sup. Ct 
326; Paul v. Travelers Ins. Co. (18S9) 112 N. Y. 472, 20 N. E. 347; Kratz- 
enstein v. Western Assurance Co. (1889) 116 N. Y. 54, 22 N. E. 221; 
Marshall v. Com. Travelers' Mutual Accident Ass'n. (1902) 170 N. Y. 434, 
63 N. E. 446; Schumacher v. G. E. C. & I. Co. (1909) 197 N. Y. 58, 90 
N. E. 353; Primrose v. Casualty Co., supra. 

l Dozier v. Logan (1897) 101 Ga. 173, 28 S. E. 612; Lancaster v. Ashe- 
ville Street Ry. (C. C. 1898) 90 Fed. 129; see High, Receivers (4th ed.) 
§ 3. 

•Latham v. Chafee (C. C. 1881) 7 Fed. 525; Lancaster v. Asheville 
Street Ry., supra; see High, op. cit, §§ 10, 11; 5 Pomeroy, Eq. Juris. 
(3rd ed.) §§ 64, 69. 

3 C. & A. Oil & Mining Co. v. U. S. Petroleum Co. (1868) 57 Pa. 83; 
Smiley v. Sioux Beet Syrup Co. (1904) 71 Neb. 581, 101 N. W. 253; see 
Pairpoint Mfg. Co. v. Watch Co. (1894) 161 Pa. 17, 28 Atl. 1003; see also 
Myers v. Myers (1897) 15 App. Div. 448, 44 N. Y. Supp. 513, where the 
court refused petitioning creditors the right to levy executions on property 
of insolvent firm in hands of receiver; and Abrahams v. Beneke (1913) 
155 App. Div. 525, 140 N. Y. Supp. 753, where the court granted petitioning 
creditors the right to levy on property of solvent firm in hands of receiver. 

4 Mays v. Rose (Miss. 1844) Freem. Ch. 703; see 5 Pomeroy, op. cit., 
§ 64; High, op. cit., § 11. 



